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CPI Nl ON AND ORDER

The respondent has appeal ed froman order issued by Chief
Adm ni strative Law Judge WIlliamE Fow er, Jr., on Decenber 11,
1991. By that order, the |l aw judge granted the Adm nistrator's
motion to disnmiss respondent's appeal as noot.*® For the reasons

that follow, we deny respondent's appeal.

'Copi es of the orders pertinent to this decision are
at t ached.
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According to the record before us, on Septenber 12, 1989,

t he Manager of the Federal Aviation Admnistration's (FAA) G vil
Avi ation Security Division issued a letter in which he inforned
respondent that he had engaged in conduct which was in violation
of the Federal Aviation Regulations (FAR).? The letter further
indicated that, "[a]fter review ng the circunstances, it has been
determ ned that the matter does not warrant |egal enforcenent
action. In lieu of such action, we are issuing this letter which
wll be made a matter of record for a period of two years, after
which, the record of this matter will be expunged.” On Septenber
21, 1989, respondent filed a notice of appeal with the Board for
review of the letter of warning.

On Novenber 29, 1989, the Adm nistrator noved to dismss
respondent’' s appeal, asserting that the Board |acked jurisdiction
to review a letter of warning because it was not an order of the
Adm ni strat or anendi ng, nodifying, suspending, or revoking any
certificate held by the respondent. The |aw judge denied that
motion.® However, on Decenber 11, 1991, the |aw judge issued an
order granting the Adm nistrator's subsequent notion to dismss
t he proceedi ng as noot, since two years had passed since the
i ssuance of the letter of warning and the matter had been

expunged fromrespondent's airman records. It is fromthis order

*The letter alleged that respondent operated an aircraft in
i nternational airspace w thout proper aircraft registration
forms.

*The Administrator's notion for consent to file an
interlocutory appeal pursuant to 49 CF. R 8 821.14(c) was al so
deni ed.
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of the law judge that respondent appeals."*

Respondent argues that his appeal was not noot because
expunction of the letter of warning fromthe FAA's files wll not
end the "many serious and consequential effects" he naintains
were caused by the letter, which he contends represents a
"violation" finding. (Appeal Brief at 6).° W find it
unnecessary to decide what inpact, if any, expunction of the
|l etter of warning m ght have on any adverse consequences
respondent believes it created, for, in our view, respondent's
noot ness argunent begs a question we think the | aw judge deci ded
i ncorrectly: nanely, whether a letter of warning falls within the
scope of the Board's review authority.

Section 609 of the Federal Aviation Act of 1958, 49 USC. §
1429(a) ("Act"), enpowers the Board to review only those orders of
the Adm nistrator that anend, nodify, suspend, or revoke an
airman certificate. Wile a letter of warning clearly neither
suspends nor revokes an airnman certificate, the | aw judge appears
to have found that such a letter could, neverthel ess, constitute

an anendnent or a nodification of an airman certificate because

‘The Administrator has filed a brief in reply.

In this connection, respondent claims that he will be
required to report what he terns this FAA "enforcenent action” to
his insurer, which may cause his premuns to go up; that he wll
be precluded fromavailing hinself of the Aviation Safety
Reporting System (ASRP) in the event he conmts a violation in
the future because of this violation history; and that his
reputation as having a violation-free flight record will be
adversely affected. The Adm nistrator responds that respondent's
clains are largely baseless, as there is no "finding of a
violation" in a letter of warning to affect his insurance rates
or his entitlenent to immunity under the ASRP.
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it represents a finding that the respondent had acted in a manner
contrary to the regul ati ons which he had not had the opportunity
to litigate, and which, until expunged, could have sone adverse
effect. W disagree with this analysis.

As the Adm nistrator points out in his reply brief,
adm ni strative actions, which include letters of warning and
letters of correction, are wholly distinct fromlegal enforcenent

actions.® In Administrator v. Aero Lectrics, Inc., NTSB Oder

No. EA-3169 (1990), we found that letters of correction issued
under FAR 8§ 13.11 were not orders appeal able to the Board because
they do not purport to take any action with regard to a

certificate. See also Admnistrator v. Pal nqui st, NTSB Order No.

EA-2754 at 7, n. 9 (1988). Simlarly, we perceive no valid basis
for concluding that a letter of warning anends or nodifies an
airman's certificate. To be sure, such admnistrative actions
set forth judgnents concerning the validity of certain conduct
under the FAR and suggest that failure to avoid certain conduct
inthe future may result in enforcenent action.’ However, the

fact that an airman may, after receiving a letter of warning,

‘Conpare FAR § 13.11(a), where the Administrator provides
that, if it is determned that a violation or an alleged
viol ation of the Act does not require | egal enforcenent action,
adm ni strative action nmay be taken wwth FAR § 13.19, where the
Adm ni strator provides for certificate actions under section 609
of the Act.

I'n FAA Order 2150.3A, attached to one of the
Adm nistrator's pleadings, it is noted that adm nistrative action
does not charge a person with a violation, and it is intended
only to bring the incident to the attention of the person
i nvol ved, docunent corrective action, and encourage future
conpliance wth the regul ations.
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feel constrained to exercise his certificate rights differently,
or may strenuously object to a characterization of past conduct
as contrary to |l aw, does not nean that every disputed view of the
Adm ni strator respecting an airman's conpliance with regul atory
standards anmounts to certificate nodification or anmendnent
subject to our review”®

Because we conclude that the Board lacks jurisdiction to
review a letter of warning, we will deny the appeal fromthe | aw

judge's order.’

ACCORDI NG&Y, I T IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The proceeding is term nated.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT

and HALL, Menbers of the Board, concurred in the above opinion
and order.

‘W intimate no view as to what rights an airman may have in
sone other forumto challenge | egal opinions of the Adm nistrator
concerning his conduct that arguably present i medi ate or
potential adverse collateral consequences that do not alter in
any direct way the certificate authority he hol ds.

‘Barlow v. FAA, No. 86-1807 (10th Cir. Decenber 23, 1986),
does not support the law judge's ruling. As we noted in
Adm nistrator v. Schart, NTSB Order No. EA-3718 at 3 (1992),
Bar | ow does not stand for the proposition that the Board has
jurisdiction to review FAA adm ni strative actions.




